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In the Matter of i  TO DIVISION OF
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GARY L. MCDUFF

COMES NOW Respondent appearing herein to show good cause in support of
this Opposition to the Division of Enforcement's April 15, Motion for Summary
Disposition.

Respondent has obtained consent to file a motion for an order for new trial in the
Federal District Court for The Eastern District of Texas criminal case 4:09 cr 90 based on
newly discovered evidence not available at trial. That evidence is exculpatory, reliably
corroborated and demonstrates actual innocence of the unlawful conduct alleged. That
case was predicated entirely on the same alleged conduct made by the Division of
Enforcement in civil action 3:08-cv-526-L in 2008. Since the merits are identical, the
facts must be identical in relation to the actual conduct of the Respondent. If newly
discovered evidence demonstrates actual innocence in the criminal case it likewise
demonstrates it in the civil case. Therefore, the order for a new trial based on a showing
of actual innocence in the criminal case will create a collateral matter and open the door
for attack of the underlying civil matter if necessary. The weight of the newly discovered
evidence is substantial enough that it has produced un-rebuttable authenticated proof that
Respondent could not have committed the alleged violations both in fact and in law.
Unassailable proof that the Respondent did not violate any securities laws, codes,
regulations, ef al, makes void any claim made by the Division of Enforcement. If
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Respondent violated no federal securities laws, the Division of Enforcement was never
vested with authority to move a court for relief on facts never litigated at all, much less to
a clear and convincing or preponderance standard.

The sole remedy available to the Division of Enforcement to be vested with
authority to move the court for a remedy to their claim no 3:08-cv-526-L against
Respondent without being required by the rules of court to produce facts to support their
claim so that they can be tested in adverse proceedings is clear. Such relief can be
granted by the court, even if no facts are proven by any witness proffering any evidence
in support of the claim only if Respondent failed to appear and present a defense. The
court could then by operation of law provide relief to the Division of Enforcement in the
form of a Default Judgment, if the court had subject-matter jurisdiction over the live
controversy. If this was what had happened, the Division of Enforcement could have
obtained a valid uncontested judgment. The Record however, reflects a different result,
and there is no record of any opposition, objection, or appeal of that result by the
Division of Enforcement.

The Record is clear, unopposed and by operation of law controlling. Respondent
now presents this common sense legal approach supported by self-evident maxims in lieu
of case law due to the impediments of incarceration. In the process of being transported
from one holding facility to another on April 30, 2014, all my legal material was taken
from me. I was not allowed to retain even one copy of this court's orders, address, or any
other paper. Therefore, I must rely upon this court applying the governing statutes and
case law from which the principles of law supporting Respondent's legal footing is well-
grounded in precedent.

Respondent's good cause showing of why this court should not grant the Division
of Enforcement's Motion for Summary Disposition is because its claim is defective in
fact, and more significantly, in law. Division of Enforcement (DOE) attorney Ms. Magee
is believed by Respondent to be unaware that her filings in 2012 and 2013 in civil action
3:08-cv-526-L. were contrary to the stipulations of fact and conclusions of law already
adjudged in settlement proceedings between Respondent and the DOE that resolved the
controversy between the parties before she, either overlooked, or chose to ignore, the
lawful process that had already concluded to finality and judgment against the DOE
before she became involved in the case as attorney of record.

If she was (is) unaware that the settlement that preceded her was lawful, binding,
and past the time for appeal, then her filings are harmless error in that they were made
moot by the settlement which divested the district court of any further jurisdiction and
terminated any further claim against Respondent by the DOE.
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If she was (is) aware that the settlement that preceded her was lawful, binding and
past time for appeal, then her filings are in bad faith, erroneous, and constitute
unbecoming impermissible conduct for an attorney for the government. Her duty to
inform the court that her predecessor had been served with a lawful process which
required a response (because it contained settlement tender, and chose not to reject or
contest the offer), was a continuing duty owed to the court. It was plain error for her to
allow the court to believe it continued to have subject matter jurisdiction over a live
controversy when in fact her predecessor had lawfully acquiesced to the settlement
ending the controversy and the court's subject matter jurisdiction. Regardless of the
reasons why, the fact remains that she filed to re-open a case without informing the court
of the underlying settlement that pre-dated her filings. Had the court been properly
informed of the prior settlement proceedings her duty to the court would have been
complete. Her duty under the full faith and credit preclusion doctrine of foreign
judgments from any foreign court or tribunal within any state rendered by a judicial or
ministerial proceeding which was fundamentally fair and provided due process, was to
petition the federal district court to evaluate that judgment. In such cases, the law
required the court being moved to first take judicial notice of any foreign judgment,
which purports to have resolved the controversy. The court is to investigate the matter
sui sponte and on the record state its findings of facts and conclusions of law in
determining if the foreign judgment was, or was not, rendered in accordance with the
parties agreed or un-objected to; choice of; court; jurisdiction; and governing law. Since
silence is a species of agreement and agreement is governed by contract law, any terms
therein must be enforced liberally and not subject to any judicial interpretation when the
terms are clear and unambiguous.

If the court finds the foreign judgment proceedings to be fundamentally fair, and
gave reasonable notice and opportunity to be heard, the court is to afford that judgment
full deference and find that it had properly resolved the controversy between the same
parties appearing before the court on the same matter and inform the parties that upon
self- examination the court lacked jurisdiction over a settled matter, and decline to hear
the case.

By Ms. Magee'’s failure to petition the court to make findings of facts and
conclusions of law regarding whether the legal process used to obtain the foreign
judgment was, or was not, compliant with the prescribed rules of fundamental fairness,
the court and Respondent was denied a fundamental cornerstone of jurisprudence. It was
plain error for the DOE prior to and after representation by Ms. Magee to remain silent,
and never once object to the settlement terms, substance, or form, causing the Respondent
to rely on that settlement, if the DOE never intended to honor that un-objected unopposed
settlement. The Respondent was therefore justified in having a good faith reliance that
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the controversy had been resolved, and that end-of-the-controversy had divested the
federal court of any further jurisdiction making any further public proceedings in the
federal court moot by operation of the mandatory full faith and credit preclusion law
requiring absolute deference to the foreign judgment.

It was insufficient for Ms. Magee to simply tell the court that she had determined
that foreign judgment process was non-compliant and should be disregarded. That is the
function of the court being asked to exercise jurisdiction. It is not within her purview to
make judicial determinations. Her observations are neither fact nor law. In such
situations, her duty to her client the DOE, the court, and the Respondent, was to ask the
court to decide if the foreign judgment was, or was not, binding on the DOE. This she
did not do. The result was injury to the court's judicial process by suppressing a
materially substantive issue of law the court had a duty to decide, and the Respondent had
a right to have decided so he would know if his good faith reliance in the finality of the
settlement was, or was not, on solid footing.

It is settled law that a person may not be punished for exercising any
constitutionally guaranteed right. The right to enter into contracts and agreements is such
a right. And no law that infringes upon that right may be passed or enforced. Bolvers
Contract Law publications affirm that terms of an agreement reached by agreement of the
parties demonstrated by signature, verbal consent, tacit acquiescence, course of dealing,
or course of conduct, all constitute a contract. Hornbook law makes it clear that an agent
can commit its non-signatory principal to an agreement. See Restatement (Second) of
Agency 7 (1958).

The Supreme Court has continuously held that silence is a species of agreement
conduct. In any settlement offer presented in good faith together with un-rejected tender
consideration, the offeror has a right to rely upon that un-rejected tender as being
accepted by the offeree for the purpose stated in the offer. The act of retaining the tender
without rejection of it within the time specified for objection or refusal, has the legal
effect, by operation of law, of "acceptance". Acceptance is fully demonstrated by the act
of retention of the tendered settlement. Acceptance is a form of conduct constituting
agreement without objection, and Hornbook law defines that as a "contract” that is
binding when one party performs in accordance therewith leaving the other party subject
to compelled performance in a court of law in the event that party fails to counter-
perform pursuant to the terms of the agreement.

Respondent has demonstrated to this Honorable Court that he acted in good faith
by presenting the DOE with a settlement offer containing private payment consideration
tendered with the offer for inspection and acceptance or rejection. The offer included
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specific terms and stipulations the DOE would show their agreement with if they retained
the consideration that accompanied the settlement offer the primary terms of that
agreement which became binding on the DOE as a result of their retention of the form
and substance of the tendered payment, was the res judicata stare decisis dismissal of
civil action 3:08-cv-526-L with prejudice. The DOE retained the payment, but went into
dishonor by not dismissing the civil action in the U.S. District Court for the Northern
District of Texas, or informing the court that they had accepted Respondent's settlement
and the controversy had been resolved. After giving the DOE full and fair notice of its
default of the terms agreed, and an opportunity to cure the default, the DOE did not cure
the default. Respondent petitioned the Maricopa County Ministerial court to issue a
default judgment and notice of right to appeal that judgment. The judgment issued and
the DOE sought no appeal or extension of time to file an appeal. That judgment became
final and non-appealable. The unopposed record of the settlement process, which
culminated in a default judgment against the DOE for not dismissing the civil case is the
record Respondent has presented to this court for judicial notice. Respondent was
consistently led to believe by the actions of the DOE that a settlement contract existed.
No record in opposition to it was ever presented.

Over and over the Supreme Court has upheld its findings, over 100 years ago, that
the United States Government descends to the level of a foreign corporation or person in
relation to its presence in any of the several states. That fact combined with the Supreme
Court's long-held finding that the U.S. Government and its agencies can and do enter into
contracts on an equal footing as any corporation or person, means that Respondent has
every right and remedy at law in Texas as does the Securities and Exchange Commission
DOE doing business in Texas.

Just as the DOE has the right to present Respondent with a complaint and demand
relief through an adjudication process with, or without Respondent's consent, it is equally
so that Respondent has the right to offer settlement by way of any neutral adjudication
process of that complaint. The fundamental rules of offer and acceptance are ancient and
established beyond question. Any dispute or controversy brought by a party in any venue
or forum under any law, may be settled in any alternate venue, forum, or other law
presented by the settling party to the claimant if there is no objection made by the
claimant. The doctrine of choice of court and choice of jurisdiction and choice of law
become controlling, and a federal court is to accept that agreement, even enforce it.

Respondent moves this Court to find that the DOE may have obtained a default
judgment against Respondent in civil action 3:08-cv-526-L, but that the prior default
judgment in civil action PR-2011-2016-AJ had the legal effect of Rooker-Feldman
reclusion making any judgment rendered in 3:08-cv-526-L moot or void. A valid maxim
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for this court to rely on to reach that finding is the deference standard federal courts are to
give to foreign judgments. A foreign judgment is prima facie evidence that the federal
court had no jurisdiction to re-litigate an already litigated and settled matter. When a
court lacks jurisdiction nothing which the parties do, will grant it, and any proceeding or
judgment rendered by a court which knowingly or unknowingly lacks jurisdiction over
the matter is void and lacks compulsory power, says the Supreme Court.

A Summary Disposition, as in Summary Judgment; the provision in the law
which allows it is the requirement that no material fact remains unresolved, the party
against whom judgment is sought is unable to produce any defense or authenticated
evidence supporting a defense, thereby operation of law entitles the seeking party to a
summary finding in their favor. Such summary findings cannot survive valid
authenticated evidence from any court or tribunal, or newly discovered evidence,
showing a defense of a material fact. Not only did Respondent produce an authenticated
record from the Maricopa County Arizona ministerial court that Respondent had obtained
an unopposed Judgment against the DOE for not complying with the terms of the
unopposed settlement, Respondent also produced newly discovered evidence not known
to Respondent until late 2013 and early 2014 in the form of eye-witness affidavits
confirming that Respondent did not, and could not, have made the false representations
alleged in the civil or criminal case allegations which are identical. These serve as a
direct collateral attack on civil case 3:08-cv-526-L and criminal case 4:09-cr-90 under the
doctrines of Equitable and Judicial Estoppel.

Eyewitness testimony that Respondent is innocent of the allegations is tantamount
to DNA evidence proving innocence. That evidence would have provided Respondent
with an absolute defense had it been known to Respondent prior to the civil or criminal
cases being brought. It is noteworthy that Respondent has been held accountable for the
acts of Mr. Reese and Mr. Lancaster making false representations which Respondent
allegedly knew about. No evidence was presented by the DOE other than one affidavit
by the Lancorp-Megafund receiver containing statements that were clearly erroneous and
disproved by the controlling Private Placement Memorandum, which disclosed and
allowed the very things the receiver in error claimed to not be allowed. Experts in
securities law who contributed to the creation of the Lancorp Fund Memorandum were
asked in November 2013 to review the Memorandum and state whether it allowed Mr.
Lancaster as Trustee to do the following: ‘

a) Receive compensation from three different sources;
) As Trustee;
2) As the sole owner of Founder's shares;
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3) As profits derived from any entity outside the Lancorp
Fund which he may own or work for that contracted with the
Lancorp Fund to provide any service needed by the Lancorp Fund.

b) To appoint by power-of-attorney, any party nominated by him as Trustee
of the Lancorp Fund, to use the assets of the Fund through a broker-dealer or a
fund to indirectly through them buy specified securities at a specified discount or
any obligation of any qualified bank, provided it was worth more than the amount
paid for it on the open market on the day of delivery.

<) To make a material change to the Memorandum by removing the
insurance element before the fund went effective and replacing it with a bank
obligation assuring that any security being purchased would be worth more than
the amount paid for it.

d) If Mr. Lancaster's amendment of the Memorandum with signed consent of
every investor, before removing their money from escrow and investing it, in
accordance with the April 5, 2004 amendment, eliminated any possible claim or
allegation that he made false representations regarding insurance policy protection
of investor funds.

e) That any entity which contracted with the Lancorp Fund was free to
distribute its portion of any profits however it deemed appropriate, since those
profits were not profits due to the Lancorp Fund under any express or implied
contract.

The experts, having superior knowledge of the Lancorp Fund provisions and
governing law than did the receiver, have confirmed that the Memorandum allowed these
activities and properly disclosed them to the investors. That means there was no
misrepresentations by Mr. Reese, Mr. Lancaster, or Respondent regarding insurance from
March 17, 2003 through February 8, 2005, because it was removed before the Fund ever
went effective, and every investor was given the option to cash out if they did not
approve of the insurance being amended out to the Memorandum, or remaining invested
without the insurance. Every investor signed the Memorandum amendment showing
their choice. Those who opted out were sent all their money. Only the money of those
investors who opted to remain invested without the insurance policy protection, was used
to launch the fund into active investing. The evidence presented against Respondent at
trial was only inference of knowledge that others were doing prohibited acts. No proof of
that knowledge was presented. Only irrelevant statements made to the jury about
representations made to investors before the insurance element was amended out of the
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Memorandum were used to present misconstrued facts, which have been discovered post-
trial to be incorrect by no less than 20 other federal courts. That self-authenticating
evidence, together with the eye-witness affidavits of persons present when all aspects of
insurance and investment activities took place, which Respondent had no involvement in,
according to those witnesses, is the reason the criminal conviction has been tolled and the
filing of a motion for new trial based on newly discovered evidence has been accepted by
the trial court.

That newly discovered evidence is sufficient in reliability to file a similar motion
for a new trial in civil action 3:08-cv-526-L if necessary. That need would only arise if
there are findings of fact and conclusions of law made by the federal district court of the
Northern District of Texas that the default judgments obtained by Respondent through
lawful proceedings in the Maricopa County Arizona ministerial court did not divest that
federal court of subject-matter jurisdiction. That has not transpired and until it does,
Respondent has a good faith right to rely on the remedy provided by that judgment of
settlement which pre-dated and made moot any subsequent judgment of the federal court.
It is settled law that a judgment stands until satisfied or set aside by issuing court, or
reviewing court, provided that reviewing court is vested with jurisdiction to review the
judgment. Federal law and policy specifies that judgments rendered by any state court or
tribunal within any of the several states if reviewable on appeal by the issuing court or the
U.S. Supreme Court only and not by a federal district court or appellate court of a
jurisdiction that is foreign to the rendering court, tribunal or mediated administrative
proceeding of a foreign state.

There is no record in case no. 3:08-cv-526-L showing that the Federal District
Court made any finding of facts or conclusions of law regarding the preclusion or non-
preclusion effect of the Maricopa County Judgment. Therefore, it is clearly an
unresolved outstanding material matter which at a minimum has collateral estoppel and
judicial estoppel effect on the subsequent judgment obtained by the DOE in the Federal
District Court, because it failed to inform that court that the DOE had been found to be in
default by the Maricopa County administrative court. Such a conflict must be resolved
by a court having jurisdiction to decide the status and legal affect the two opposing
judgments have on each other. Does the first judgment obtained by Respondent against
the DOE prevail over the later judgment obtained by the DOE against the Respondent?
That is presently an unanswered question and ripe for determination by a court having
jurisdiction to decide that question. Therefore, this court must abstain from granting any
relief sought by the DOE until such time as the taint of their latter judgment is removed
by a finding of an appropriate court that the DOE judgment is entitled to the benefit of
relief afforded by the operation of law, or that Respondent's prior judgment is entitled
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instead to the operation of law because he, and not the DOE, is the aggrieved party
entitled to a remedy.

The fact that the DOE obtained judgment is severely tainted, if not made void, by
Respondent's previously obtained judgment (he has a right to believe is superior and
controlling) is enough good cause shown for this court to find grounds to deny the DOE's
Motion For Summary Disposition. Not only does the prior judgment deserve the
recognition of settling the DOE claim no. 3:08-cv-526-L, the newly discovered evidence
provides uncontroverted proof that Respondent did not commit the offenses alleged in the
complaint. That fact raises an even more fundamental question of whether the DOE ever
had any probable cause to file the complaint against Respondent.

If a determination is ever made by a court of competent jurisdiction that the
Maricopa County judgment did not provide the requisite elements of fundamental
fairness and is set-aside, then, and only then, may the DOE re-assert its claim only after it
returns the payment tendered by Respondent. The DOE's retention of Respondent's
settlement tender will continue to constitute their acceptance of the settlement terms.
That alone entitles Respondent to discharge of any further obligation in the matter and
forecloses any right for the DOE to seek any additional penalties of any type.

Any finding of a court authorized by law to set-aside the Maricopa County
judgment would also open the door for Respondent to be provided with due-process
rights anew to present his newly discovered evidence in defense of the allegations which
must be proved by the DOE at trial or through an untainted default judgment proceeding.
Such due-process would be mandatory and constitutionally required by both the State and
U.S. Constitution, because every beneficiary of a judgment has a right to rely on that
judgment for as long as the judgment stands. That judgment has never been struck down
and still stands in law regardless if the DOE agrees with it now or not. They were given
multiple opportunities to object and chose not to object. The law requires them to accept
the legal consequences of their choice to allow the settlement and judgment to become
final and binding in the jurisdiction and under the law offered to them by the Respondent.

DOE attorney Janie Frank seems to be a delightful and competent person who
deserves respect. Respondent is certain that she believes what she had been told by her
predecessors. She is at a disadvantage by not being present when any of these
Proceedings took place and has had to rely on the hearsay provided to her by others,
some of which also relied on hearsay. Double hearsay usually results in inaccuracies.
One such inaccuracy was offensive and unjustly prejudicial to Respondent. In pleadings
to this court it was represented that Respondent had answered the Complaint no. 3:08-cv-
526-L and "fled" to Mexico. That is the stuff of books and movies. The immigration
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records are very clear. The accurate fact is that Respondent accepted a compliance job in
Mexico City and moved there on June 7, 2006 under a proper and lawful residency
permit. It was not until two years later that the SEC-DOE filed the complaint in 2008.
Even though Respondent provided the SEC with address and contact details in Mexico,
the SEC never once mailed anything or called Respondent. Respondent is the one who
initiated contact, and in good faith, sought a means to resolve the DOE's claim. The DOE
went silent, never responded, and the case was closed sua sponte by the court.

This court was further told that Respondent's criminal conviction in March 2013
was the result of proving the allegations made against him. The newly discovered
evidence supporting a new trial shows that Respondent did not commit the alleged acts,
and that the acts he did commit were lawful and not in violation of any SEC law, code, or
regulation. The evidence demonstrates that the SEC and the government AUSA both
relied on the presumptive conclusions of a receiver named Michael Quilling, who simply
made a mistake in fact and law. At long last that mistake has been exposed by newly
discovered persons, who presented irrefutable newly discovered evidence showing actual
innocence of the allegations made against Respondent. This Court is at a disadvantage
by not hearing witness testimony or reviewing transcripts of their testimony. No witness
said Respondent lied to them or made any representation he knew to be false. That was
an inference made by the prosecutor only. No witness even made that suggestion. The
newly discovered evidence reveals that everything Respondent told the few (less than 6)
investors he spoke to, was absolutely true when said. No witness said Respondent knew
or even overheard what representations Mr. Reese or Mr. Lancaster made to them. Every
witness, and every investor, confirmed in writing that persons other than Respondent
introduced them to the Lancorp Fund.

The case was presented as a conspiracy alleging that Mr. Lancaster, Mr. Reese,
and Respondent conspired to defraud investors. Mr. Reese died before trial and therefore
could not tell the court what, if anything, Respondent knew about his representations to
investors or how he contacted investors to direct them to the Lancorp Fund. Mr.
Lancaster testified, but did not say that Respondent knew what representations he made
to investors, or that Respondent was aware of any violations of securities laws resulting
from his creation of a second Fund and four investment agreement contracts that did not
comply with Reg D standards. In a prior sworn deposition, Mr. Lancaster made it clear
he did not tell Respondent what he was doing because he (Lancaster) was in control of
everything, and free to do whatever he chose with no obligation to tell Respondent
anything. He admitted making mistakes without saying Respondent knew of those
mistakes. Mr. Lancaster identified nothing done by Respondent that was wrong. He
used circumstance and association as a basis of "logical inference" of guilt.
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The current reality is that the case would have never made it to trial if Respondent
had known of the newly discovered evidence before trial. In like manner, the SEC civil
case would have been dismissed or drastically amended to lesser allegation against
Reese, Lancaster, and the probable elimination of Respondent as an accomplice to any
wrongdoing.

For the DOE to assert that it has proven Respondent's guilt in the violations
alleged in the civil action or the parallel criminal action is inaccurate at this time. No
finding of guilt has become final. In fact, it is presently under review by the criminal
court because of the newly discovered evidence, which this court has been given judicial
notice of.

Respondent prays that this court will recognize that the probability of
Respondent's innocence, supported by the newly discovered evidence, and the fact that
Respondent obtained a judgment, which pre-dated and nullified or tainted the subsequent
judgment obtained by the DOE is good cause not to grant the DOE's Motion For
Summary Disposition.

Respondent would ask this court to consider this to be a Motion for Order
Precluding Summary Disposition as requested by the DOE by finding that the operation
of law does not yet, if at all, entitle them to the relief or remedial action sought in light of
the newly discovered evidence now ready to be presented at the hearing Ordered by the
Commission Secretary to determine if the allegations "are true", and the arresting
judgment obtained by Respondent which pre-dated and tainted or rendered void the
subsequent judgment obtained by the DOE.

Respondent has met his burden of showing that the DOE does not have an
undisputed valid judgment against Respondent. It is unfortunate that Respondent did not
know of, or have access to, the newly discovered evidence at the outset of civil action 3:-
cv-526-L and criminal case 4:09-cr-90. It would have given the attorney for the DOE
and the AUSA for the government the irrefutable facts they needed to have, to see that
Respondent did not, and could not, have done what the Receiver, Michael Quilling,
incorrectly concluded Respondent had done.

Truth deserves to be heard and form must give way to substance when the
probability of actual innocence exists and is shown by reliable sources. Twenty federal
courts and eyewitnesses clearly meet that standard. In the interest of justice and fairness,
Respondent petitions this court to withhold any remedial action of any nature and allow
Respondent to due-process provision of presenting the newly discovered evidence from
uncontested reliable sources demonstrating Respondent's actual innocence. Please allow
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the light of day to shine on the truth, which cannot be changed by theory, but without this
court's assistance, it can be buried by layer upon layer of that could take months, if not
years, to peel away, just to return to the point this matter stands now. Doesn't American
Jurisprudence hold that innocence, when discovered, becomes ripe for review
expeditiously at any stage of the proceedings? When innocence is shown, this court has
the power to review the alleged conduct in light of the evidence of innocence properly
presented by reliable sources to determine if the allegations are true. Respondent asks
this court to exercise that power in the public interest who, are entitled to the protection
by this court from private sector abuse or government agency errors resulting in unjust
harm.

Respectfully requested

e T

GARYM.. MICDUFF, Respbtident

Attachments: (5)

1. Sammy Cattan case (highlighted)

2. Larry Frank Affidavit (with insurance)

3. March 12,2004 Lancorp Letter to Investors
4. April 5,2004 Lancorp Amendment

5. Victim Impact Statements
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O.N. Equity Sales Co. v. Cattan, Not Reported in F.Supp.2d (2008}
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Only the Westlaw citation is currently available.
United States District Court,
S.D. Texas,
Victoria Division.

The O.N. EQUITY SALES COMPANY, Plaintiff,
V.
Sammy B. CATTAN, Defendant.

Civil Action No. V—-07—-70. | Feb. 8, 2008.

Attorneys and Law Firms

Marion H. Little, Jr., Michael R. Reed, Zieger Tigges and
Little LLP, Columbus, OH, R. Allen Asheraft, Jr., Squire
Sanders et al., Houston, TX, for Plaintiff.

Joel A, Goodman, Goodman & Nekvasil PA, Clearwater, FL,
for Defendant.

Opinion

MEMORANDUM OPINION & ORDER
JOHN D. RAINEY , District Judge.

*1 Pending before the Court are Defendant Sammy
Cattan's (“Cattan’) Motion to Compel Arbitration (Dkt. No.
10), Cattan's Motion for Protective Order (Dkt. No. 11) and
Plaintiff The ON. Equity Sales Company's (“ONESCO™)
Motion Under Civil Rule 56(f) for an Order Precluding
Summary Disposition of Defendant's Motion to Compel
Arbitration Pending Discovery to be Taken on the Issue of
Arbitrability (Dkt. No. 17). Having reviewed the motions, the
responses thereto, the entire record and the applicable law, the
Court is of the opinion that the Motion to Compel Arbitration
should be granted and the remaining motions be denied.

Background

This action arises out of ONESCO's efforts to enjoin an
arbitration filed with the National Association of Securities
Dealers (“NASD”) relating to Catfan's investment in the
Lancorp Financial Fund Business Trust (“Lancorp Fund”).

ONESCO has also filed at least 20 nearly-identical federal
district court complaints around the country seeking to
enjoin other investor's arbitrations related to their respective
investments in the Lancorp Fund.

ONESCO is a full service securities broker-dealer registered
in all fifty states and a member of the NASD. Through
its registered representatives, ONESCO offers a variety of
investment products, including brokerage services, mutual
funds and variable insurance products. From March 23, 2004
until January 3, 2005, non-party Gary Lancaster worked as
an independent contractor and registered representative of
ONESCO. Prior to his employment with ONESCO, Lancaster
organized and served as Trustee of the Lancorp Fund.

On March 17, 2003, Lancaster solicited investors for
the Lancorp Fund by distributing a private placement
memorandum (“Private Placement Memorandum™). In
order to purchase shares in the Lancorp Fund, potential
investors were required to review the Private Placement
Memorandum and execute a subscription agreement
(“Subscription Agreement”). On March 3, 2004, Cattan
executed the Subscription Agreement. According to the terms
of the Private Placement Memorandum and Subscmiption
Agreement, the amount investors paid into the fund was to
be initially deposited in an escrow account and held until
the closing date. By signing the Subscription Agreement,
investors agreed they could “not cancel, terminate or revoke
[the Subscription Agreement].” Under the terms of the
Private Placement Memorandum, however, the Lancorp
Fund offering was subject to “withdrawal, cancellation, or
modification” without further notice.

At this time, Cattan had not established any form of
coniractual or customer relationship with ONESCO. Indeed,
it is undisputed that his interactions were exclusively
with Lancaster and the Lancorp Fund. However, in April
2004, after Lancaster became a registered representative of
ONESCO, he notified Cattan that a material condition of his
investment had changed; to wit, that the Lancorp Fund had
replaced the insurance component of its proposed investment.
Based on the change, Cattan had two choices: he could either
(1) confirm his agreement to invest in the Lancorp Fund and
acknowledge the change in the insurance component or (2)
request withdrawal of his investment.
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#2 In an April 2004 reconfirmation letter, Cattan chose
not to withdraw his investment, acknowledged the change
regarding the insurance component and reconfirmed his
desire to purchase shares in the Lancorp Fund. In a letter dated
June 14, 2004, Lancaster advised Cattan that the Lancorp
Fund “officially became effective as of May 14, 20047
After May 14,2004, Lancaster invested a significant portion
of the Lancorp Fund assets in Megafund, which was later
discovered to be a Ponzi-scheme. Consequently, many of
the Lancorp Fund's investors, including Cattan, sustained
substantial Josses.

In March 2007, non-party Allen Samuels initiated an
arbitration proceeding before the NASD against ONESCO
concerning his investment in the Lancorp Fund. On April 23,
2007, Samuels filed an Amended Statement of Claim, adding
additional claimants, including Cattan, to the NASD action.
Seeking to hold ONESCO responsible for their losses, the
NASD claimants alleged that they invested in the Lancorp
Fund based on misrepresentations and omissions Lancaster
made while he was a registered representative of ONESCO
and that ONESCO negligently failed to supervise Lancaster
during this time.

ONESCO then filed its initial complaint in this Court for
declaratory and injunctive relief against Cattan. Specifically,
ONESCO requests a declaration from the Court that it has no
obligation to arbitrate the NASD actions and claims as they
relate to the Lancorp Fund and seeks to enjoin Cattan from
proceeding with the arbitration before the NASD. ONESCO
further wishes to proceed with discovery on the issue of
whether arbitration is appropriate and Cattan has moved for
a protective order shielding him from such discovery efforts.
Cattan has also moved to compel ONESCO's arbitration
before the NASD.

Discussion

“[Alrbitration is a matter of contract and a party cannot be
required to submit to arbitration any dispute which he has not
agreed so to submit.” AT & T Tech., Inc. v. Comme'ns Workers
of Am ., 475 U.S. 634, 648 (1986) (citations omitted). “The
question of whether the parties have submitted a particular
dispute to arbitration, i.e., the *question of arbitrability,” is
‘an issue for judicial determination {u]nless the parties clearly

and unmistakably provide otherwise.” © Howsam v. Dean
Witter Revnolds, Inc., 537 U.S. 79, 83, 123 S.Ct. 388, 154
L.Ed.Zd 491 (2002) (citations omitted). When determining
whether the parties entered into a valid arbitration agreement,
the court “decides only whether there was an agreement to
arbitrate, and if so, whether the agreement is valid.” Grear W.
Mortgage Corp. v. Peacock, 110 F.3d 222, 228 (3d Cir.1996)
{citing 9 U.S.C. § 2). The “court is not to consider the merits
of the claims giving rise to the controversy, but is only to
determine ... whether there is a valid agreement to arbitrate.”
Id. If the court finds there is an agreement to arbitrate, the
disposition of the merits is left to the arbitrator. Id.

The Fifth Circuit has provided a two-step inquiry for courts
to employ when determining whether to compel arbitration.
Under this framework, the court must determine (1) whether
a valid arbitration agreement exists and (2) whether the scope
of the parties' dispute falls within that agreement. /P Morgan
Chase & Co. v. Conegie, 492 F.3d 596, 598 (5th Cir.2007)
(citing Will-Drill Res., Inc.v. Samson Res. Co., 352 F3d 211,
214 (5th Cir2003)); 9 U.5.C. § 4. Upon the determination that
the parties entered into an arbitration agreement covering the
dispute at issue, the Court “shall make an order directing the
parties to proceed to arbifration in accordance with the terms
of the agreement.” 9 US.C. § 4.

*3 The parties do not dispute the fact that no written contract

exists between Cattan and ONESCQ. Thus, the Court cannot
identify or analyze a contractual arbitration clause binding
ONESCO to arbitrate Cattan's claims. However, ONESCO's
NASD membership binds it to the organization's rules and
regulations, including the NASD Code as it relates to
arbitration. See World Group Secs., Inc. v. Sanders, 2006 WL
1278738, at #*4 (D Utah. May 8, 2006) (quoting AMONY Secs.
Corp. v. Bornstein, 390 F.3d 1340, 1342 (11th Cir.2004))
(“even if ‘there is no direct written agreement to arbitrate ...,
the [NASD] Code serves as a sufficient agreement to arbitrate,
binding its members to arbitrate a variety of claims with third-
party claimants' 7). The NASD Arbitration Code requires
“the arbitration of any dispute, claim, or controversy arising
out of or in connection with the business of any member
of the Association” that is “between or among members
or associated persons and public customers.” NASD Rule
101001. Furthermore. the NASD Code dictates:

Any dispute, claim, or controversy
eligible for submission under the Rule
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4237013, at #5-6 (M.D Fla. Nov.30, 2007); The ON. Equity
Sales Co. v. Rahner, 2007 WL 4258642, at *5-6 (D.Colo.
Nov.30, 2007); The ON. Equity Sales Co. v. Wallace, 2007
WL 4106476, at #*4 (SD.Cal. Nov.15, 2007); The ON.
Equity Sales Co. v. Prins, 519 FSupp.2d 1006, 1011-12
(D.Minn.2007); The ON. Equity Sales Co. v. Gibson, 514
F.Supp.2d 857, 864-65 (3.D.W.Va.2007); The ON. Equity
Sales Co. v. Robinson, 2007 WL 2840477, at *2 (E.D.Va.
Sep27, 2007); The ON. Equity Sales Co. v. Venrick, 508
F Supp.2d 872. 875-76 (W.D.Wash.2007); The ON. Equity
Sales Co. v. Pals, 309 FSupp.2d 761, 769-70 (N.D.lowa
2007); The ON. Equity Sales Co. v. Steinke, 504 F.Supp.2d
913,916 (C.D.Cal.2007). Therefore, arbitration is appropriate
in accordance with Rule 10301.

*5 (ONESCO argues that this Court's opinion should
differ from others courts’ concerning this matter because
it should not employ a presumption that Cattam was a
customer of ONESCO or of Lancaster while Lancaster was
associated with ONESCO. ONESCO bases its argument on
the Fifth Circuit's statement that “the federal policy favoring
arbitration does not apply ...
whether an agreement to arbitrate exists.” California Fina
Group, Inc.v. Herrin, 379 F.3d 311, 316 n. 6 (5th Cir.2004).
However, this Court need not employ any such presumption
or policy in this case because, as discussed above, it is clear
that Cattan was a customer of, and received investment
services from, Lancaster at the time he was associated
with ONESCO. Therefore, because the Court has no doubts
Cattan is entitled to arbitrate his claims pursuant to NASD
Rule 10301, ONESCO's argument is unavailing. Morever,
like the courts who have already dealt with issues mirroring
those presented here, this Court concludes that further
discovery in not needed to determine this controversy. See,
e.g., Rahner, 2007 WL 4258642, at *5-6 (the discovery
ONESCO desires would not have any impact on the relevant
legal determination); Emmeretz, 2007 WL 4462655, at *4
(further discovery is not necessary to decide the issue of

when a court is determining

arbitrability and would only encourage expense and delay).

Based on the Court's determination that Cattan's NASD
claims are arbitrable, ONESCO cannot establish a substantial
likelihood of success on the merits regarding the issue of
arbitration, and the Court accordingly denies ONESCO's
request for a preliminary injunction against arbitrating the
parties' dispute See Lake Charles Diesel, Inc. v. General
Motors Corp., 328 F3d 192, 195-96 (5th Cir2003) (a

court's granting of a preliminary injunction requires that “the
applicant ... show (1) a substantial likelihood that he will
prevail on the merits, (2) a substantial threat that he will
suffer irreparable injury if the injunction is not granted, (3) his
threatened injury outweighs the threatened harm to the party
whom he seeks to enjoin, and (4) granting the preliminary
injunction will not disserve the public interest”).

Finally, the Court notes that it will not sever Cattan's
claims based on activities that took place during Lancaster's
association with ONESCO from those that occurred before
their business together or after their separation. As one court
has observed, “Defendants' claims stem from a series of
transactions with [ ] Lancaster involving a single investment
opportunity. It is up to the arbitrator to decide the case on its
merits and to determine which, if any,of the events give rise to
liability on the part of ONESCO.” The O.N. Equity Sales Co.
v. Prins, 519 F.Supp.2d 1006, 1012 (D.Minn.2007) (citing AT
& T Tech., Inc. v. Comme'ns Workers of Am., 475 U.S. 634,
649-50 (1986)). Like the Prins Court, this Court finds that the
issues raised by ONESCO's request for severance implicate
questions of liability, not arbitrability, and thus, severance is
not justified.

Conclusion

*6 Based on the foregoing, the Court hereby rules as
follows:

1. Defendant's Motion to Compel Arbitration (Dkt. No. 10)
is GRANTED;

2. Plaintiff's Motion Under Civil Rule 56(f) for an Order
Precluding Summary Disposition of Defendant's Motion
to Compel Arbitration Pending Discovery to be Taken
on the Issue of Arbitrability (Dkt. No. 17), including any
requests for further discovery or severance, is DENIED;
and

3. Defendants' Motion for Protective Order (Dkt. No. 11)
is DENIED as moot.

4. Because the Court has addressed all of the parties’
motions and ordered the parties to arbitration, this case
shall be DISMISSED.

It is so ORDERED.
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10100 Series between a customer
and a member andfor associated
person arising in connection with
the business of such member or in
connection with the activities of such
associated persons shall be arbitrated
under this Code, as provided by any
duly executed and enforceable written
agreement or upon the demand of the
customer.

NASD Rule 10301(a) (emphasis added).

Courts considering this issue have applied a two-part test to
determine whether the circumstances underlying the demand
for arbitration triggers NASD's Rule 10301 arbitration
requirement. See The ON. Equity Sales Co. v. Steinke,
504 F.Supp.2d 913, 916 (C.D.Cal.2007) (citations omitted).
“First, the claim must involve a dispute between either an
NASD-member and a customer or an associated person and a
customer. Second, the dispute must arise in connection with
the activities of the member or in connection with the business
activities of the associated person.” Id.; see alse Wheat, First
Sec., Inc.v. Green, 993 F.2d 814, 820 (11th Cir.1993); Vestax
Secs. Corp. v. McWood, 280 F3d 1078, 1080 (6th Cir.2002).

The NASD Code fails to define “customer” or “associated
person .” See California Fina Group, Inc. v. Herrin, 379 F.3d
311, 314 (5th Cir.2004). However, courts have determined
that a customer entitled to demand arbitration under Rule
10301 is anyone who is not a broker or dealer. See id.
(observing that the term “ ‘customer’ as used in Rule 10301(a)
is plainly broad enough to include persons who purchased
securities from a registered representative of an NASD-
member firm, a.k.a. an ‘associated person,” and who are not
themselves brokers or dealers™); see also Multi~Financial
Sec. Corp. v. King, 386 F3d 1364, 1368 (11th Cir.2004).
Under the facts presented here, Cattan was clearly a customer
of Lancaster. If Lancaster was an associated person regarding
ONESCO at the time Cattan received investment services
from Lancaster, NASD Rule 10301 would allow Cattan to
compel arbitration against ONESCO. See Herrin, 379 F3d at
318 (“the second requirement of Rule 10301(a) has been fully
met [when] there is a connection between the ‘customer's'

3

dispute and the ‘associated person's' activities”); King, 386
F.3d at 1368-70 (“When an investor deals with a member's
agent or representative, the investor deals with the member.”).

*4 1In an attempt to avoid the application of Rule
10301, ONESCO asserts that the Court should narrowly
construe Cattan's claims as relating solely to Lancaster's
conduct that occurred before Lancaster was associated
with ONESCO. Specifically, ONESCO maintains Lancaster
was not an associated person with, and that Cattan was

thus not a customer of, ONESCO during the relevant

time-period comprising the basis for Cattan’s claims. !

However, the Subscription Agreement and Private Placement
Memorandum merely held Cattan's investment in escrow
and Lancaster had complete discretion to modify or terminate
the offering at any time before the Lancorp Fund's closing
date. Moreover, after Lancaster became associated with
ONESCO, the terms of the Lancorp private placement
offering were materially altered and Lancaster gave Cattan
the opportunity to withdraw or confirm his investment.
Thereafter, Cattan confirmed his investment and the sale
of the Lancorp Fund offering was finalized. ONESCO's
argument clearly misses the mark: at least some, if not
all, of the relevant conduct giving rise to Cattan's claims
occurred after Lancaster became associated with ONESCO as
a registered representative.

ONESCO, furthermore, completely ignores Cattan’s claims
that ONESCO negligently supervised Lancaster during his
tenure as its registered representative. Cattan maintains
ONESCO's negligent supervision of Lancaster directly
caused Cattan's financial damages. Such allegations alone
are sufficient to place Cattan's claims within the purview of
Rule 10301. See King, 386 F.3d at 1370 (collecting cases).
The Court has little trouble concurring with the numerous
other courts which, under pearly identical circumstances,
have concluded that claimants who had invested in the
Lancorp Fund during the same time period as Cattan were
“customers” of Lancaster while he was employed as an
“associated person” with ONESCO and the ensuing disputes
arose “in connection with” its business. See The ON. Equity
Sales Co. v. Hoegler, Case No. 07-2703 at 7-8 (D.NJ. Jan.
28, 2008); The G.N. Equity Sales Co. v. Nemnes, 2008 WL
239258, at *4 (N.D.Cal. Jan 28, 2008); The O.N. Equity Sales
Co.v. Maria Cui, 2008 WL 170584, at *3 (N.D.Cal. Jan.17,
2008); The O.N. Equity Sales Co.v. Theirs, 2008 WL 110603,
at *4 (D.Ariz. Jan.10, 2008); The ON. Equity Sales Co.
v. Emmeretz, 2007 WL 4462655, at *6-8 (E.DPa. Dec.19,
2007); The O.N. Equity Sales Co. v. Samuels, 2007 WL
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Footnotes

i ONESCO relies upon Hormor, Townsend & Kent, fnc. v. Hamilton, 2004 WL 2284503 (N.D.Ga Sept.30, 2004), Graaral & Co. ., fnc.
v. Steinberg, 834 F.Supp. 324 (D.N.L.1994), and Whear, First Secs.. fnc.v. Green, 993 F.2d 814 (1 1th Cir.1993), for its arguments.
However, at least one other court has considered the application of these cases, and with sound reasoning, distinguished them from
facts nearly identical to those at hand. See The O.N. Equity Sales Co.v. Venrick, 308 F.Supp.2d 872 (W.D.Wash.2007). As the Venrick
court observed: “These cases [ ] involved aliegations of wrongdoing that all arose before a NASD [ ] member became affiliated with
{an] allegedly fraudulent individual or institution. In that context, the quotations from those cases cited by ONESCO carry force ...
[However, t]his is not a case where the activity at issuc pre-dated the involvement of the NASD{ ] member.” Like Venrick, and for
reasons discussed in greater detail above, this Court finds sufficient evidence that Cattan was a customer of, and received investment
services from, Lancaster after he became associated with ONESCO. Thus, the cases relied upon by ONESCO are not on point and
thus fail to persuade this Court in ONESCO's favor.

End of Document © 2014 Thomson Reuters, Mo claim o original U.5. Governmeni Works.




AFFIDAVIT OF LARRY W. FRANK:

I Larry W. Frank, declare as follows:

| am over the age of 18 years of age and qualified to make this AFFIDAVIT and
am a resident of the State of Texas and make this AFFIDAVIT based on my own
personal knowledge. [ have no direct or indirect interest in the outcome of the
case at bar for which | offer my observations, analysis and testimony.

My experience in relationship to Cilak International was the Corporate
Secretary and worked in the office in Dallas, Texas. Mr. James Rumpf was the
founder and chief officer of Cilak. | worked there from 2003 until 2005 when the
office closed. 1also served on the Board of Advisors from 2002 until the closing.

Mr. Rumpf paid $50,000.00 for insurance Coverage to Sardaukar Holdings, 18C
of which Mr. Bradley Stark was the Trader on all accounts for funds deposited by
Cilak, International and or CIG, Ltd. This coverage was to cover Key Man and
loint Venture agreements and was written and issued by ACE insurance Company
of North America. Mr. Stark represented that on the phone and by an eleven
page fax dated October 5, 2004 sent at 1:21:18 PM to Mr. James Rumpf from M.
Bradley Stark. Mr. Stark also sent a verification of Coverage from Nationwide
Financial dated January 19, 2005 to assure Mr. Rumpf that Sardaukar Holdings,
IBC and Mr. Stark had coverage to protect claims from Cilak and other clients he
traded for.

| have attached the copies of both of the above named policies and a one page
e-mail from Mr. Stark to Mr. Rumpf to Cilak@safe-mail.net on 8/2/2004. |
personally saw the above documents in the office of Cilak in 2004 and 2005. |
have put my LWF on the bottom of each copy to acknowledge these are in fact
copies of the original documents | saw personally in the Cilak office.

Mr. Rumpf and | absolutely believed the above policies where real and in
effect to the benefit of Cilak and CIG, Ltd and those who had funds in Cilak or CIG,
Ltd to be traded. There was only one person that interacted with Mr. Stark



concerning business and that was Mr. Jim Rumpf. If Mr. Rumpf was out of the
Country then | would relay messages from Mr. Stark. Mr. Rumpf is the only
person who signed agreements with Mr. Bradley Stark. That would be for Cilak
or CIG, Ltd for which Mr. Rumpf was the person in authority to bind any business
of Cilak or CIG, Lid.

The only other persons who knew Mr. Stark was the trader was Mr. Rumpf and
his attorney Mr. Aaron Keiter from Houston and myself and a few members of
the Board of Advisors for Cilak (Christ is Lord and King) and CIG, Ltd (Christ is
God).

Megafund directed by Mr. Stan Leiter did deposit funds with Mr. Rumpt for
the purpose of being traded by Mr. Rumpf’s trader (Mr. Bradley Stark). Mr. Leiter
had no knowledge of Mr. Stark being the trader and therefore could of not have
informed Landcorp {Gary Lancaster) or Mr. Gary McDuff that Mr. Stark was the
trader of all the funds sent from CIG, Ltd to SARDAUKAR HOLDINGS, IBC.

I took a copy of the Insurance to Mr. Leiter’s office so he could assure Mr.
Lancaster and Mr. Gary McDuff that the funds were not at risk and where in fact
insured., Mr. Lancaster or Mir. McDuff to my knowledge never had an interest in
Megafund or had any authority to bind agreements or conduct Megatund
business. Mr. Leiter only referred to Mr. Lancaster as Landcorp and was in fact an
investor/depositor to Megafund to place those funds in trade through Mr. Rumpf
and CIG, Lid.

Mr. Bradley Stark was a convicted felon in New York and that information did
not show up on a back ground check conducted by Mr. Rumpf before doing any
business with Mr. Stark. Mr. Rumpf called all the references presented to him
from Mr. Stark including a Vice-President of J.P. Morgan Chase in New York. All of

those references check out to Mr. Rumpf’s satisfaction.

The U.S. Department of Justice later brought to light that Mr. Bradley Stark
had fabricated trading account statements for CIG, Ltd. Stark had also fabricated
the Insurance Policy from both ACE & Nationwide Financial along with a letter
from Mr. Lawrence Schoenback Mr. Stark’s attorney.



Mr. Bradley Stark the trader turned out to be the perpetrator in this entire
matter concerning Cilak, CIG, Ltd, (Jim Rumpf}, Megafund, {Mr. Stan Leiter),
Landcorp, (Mr. Gary Lancaster} and Mr. Gary McDuff. It is my belief that all the
above stated men with the exception of Mr, Stark believed the insurance was in
fact real and covered the funds placed with Mr. Stark through CIG, Litd and Cilak
by Mr. Rumpf.

All factual testimony or statements made in this AFFIDAVIT are true and
correct to the best of my knowledge and belief. All opinions stated herein are
hased upon a reasonable degree of probability or high likelihood of probability,
pursuant to my experience as Corporate Secretary of Cilak at the time these
matters occurred. | have no direct or indirect interest in the outcome of the case
for which | am offering my observations, opinions and testimony.

FUTHER AFFIANT SAYETH NAUGHT.

SWORN TO AND SUBSCRIBED before me the undersigned notary public, this
QAL day of January 2014.

£
: Y i) i Y
We9)vid (‘ -x?‘}m Lt P~
Netary Public
My commission expires: -
SRR, DONNA E. LEWIS
‘\?_; Notory Public, State of Texas

HELX =fF My Comrission Expires
| Ceicber 26, 2017

Ok 20 I017

*Cilak Insurance attachments 15 Pages:

AFFIDAVIT of Larry W. Frank



fdr. Rumpf,

Good morning. | received your documenis on Saturday and have approved the subscription agreement. Our next
step is 1o have you wire out to Bank of America the §50,000 for the account insurance as discussed on Friday.
Please wire the funds as scon 25 possible as | have a 10:00 am meeting this morning with ACE INA insurancs
sompany and would like o sst you up 2t the same time as my other clignts. | will also begin the o estabiish your
sub-account at Chase investiment Services and getl your account number, wiring instruction, signature card, eic.
out to you as guickly as possible. Thank you for your prompt attention.

Best regards,
Brad
P.S. | am very fascinated by your company and would like to have a part of our (Sardaukar’s) procesds donais

o vour cause. | am also in touch with several other firms that may wish to do the sams! Keep up the good work
and God Bless! Alse, thank you for putiing my mother into vour prayer chain. -Brad
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Mationwide Financaal® 1AL/

NATIONWIDE DEPOSIV TRUST INSURANCE COMPANY

“~snanwide Financial Services (Bermuds), Lid.

Victoria Hall
11 Victoriz Street
Harnjlrop HM11
Sermuda
VERIFICATION OF COVERAGE AS OF THE DATE OF THIS FACSIMILE
{SEE BELGW UNDER "CAUTIONARY NOTE")
INSURED Policy Number:  40311945BM76

Effective Date: 11-02-94
( Expiration Date:  11-01-11
L4 WALl STREET Jurisdiction Reg: BVUBERMUDA/MSA

20TH FLOOR
NEW YORK. MY 10005 2123

US4

To whem it may concarn:

This letter is to verify that we have issued the policyholder coverage under the above policy number for the dates indicated in the effective and expiration date
fields for the company/firm listed. This should serve as proof that the below mentioned accounts meets or exceeds the financial responsibility requiremen: for
vour jurisdiction.

Corporation: SARDAUKAR HOLDINGS (3VI) IBC

Form: INTERNATIONAL BUSINESS COMPANY

Date: 5 JUNE 2000

Jurisdicton: BRITISH VIRGIN ISLANDS

Corp ID: 250L84

i icenses: 8/D BMA+ 3+ 7. Lbts NASD. IIBC. KFaA- (FTC- SEC- NYSE- CBOT-. CHE. CONEX

Accounts: JPMC BANK uL35027377LS CE1000GEL (PRINARY)

COVERAGES LIMITS DEDUCTIBLES
PRINCIPAL DEPOSIT GUARANTEE s N/A 5 o
SECONDARY REDOPISIT s N/A 2 30.000 DED
EXCESSIVE SHARE z LOD-000.000 = 750.000 PRM
JV AGREEMENTS/SPECIAL PROJE s =25.000.000 5 50,000 DED
EMERGENCY/CATASTROPHE $1-000-000-000 S  NON=DED/WAIVER
KEY MAN % 35.000-000 p 0
30 DAY ROLLOVER % N/A s g

_%_Addirional Insured

57948L J0L% MAN GLOBAL LONDON
a0%527283 REFCO LTI

LIT _0usSERhd CISC NY

Additonal Information:

CAUTIONARY NOTE: THE CURRENT COVERAGES, LIMITS, AND DEDUCTIBLES MAY DIFFER FROM THE COVERAGES, LIMIIS, AND DEDUCTIRLE!
IN EFFECT AT OTHER TIMES DURING THE POLICY PERIOD. THIS VERIFICATION OF COVERAGE REFLECTS THE COV;’-‘.E_;AGES. LIvITS A.L\?'
BEDUCTIBLES AS OF THE DATE OF THIS FACSIMILE. WHICH IS INDICATED AT THE VERY TOP OF THIS DOCUMENT. ' i

/ 4;//; g,/ég/:fﬁf

U423 (11-0%)



ACE USA

Two Liberty Place

1601 Chestnut Strest
Philadelphiz, PA 18103
2415 840-1000 faf
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ko 4:00-cr-00090-RAS-DDB  Document 163-4 Filed 04/30/14 Page 1 of 1 PagelD #: 1966

LANCORP FINANCIAL FUND
BUSINESS TRUST

- March 12, 2004

Dear Investor

After many more delays than I had ever thought possible, I decided to give you an update on the status
of the Fund First I want to sincerely thank you for your patience I undesstand how difficolt it is wait
all these many months with your valuable finds not producing the kind of returns that you are entitled
to .

1 have been spending the exira time arranging an agreement from the financial institution that will
hold all of the funds, such that it will elimsinate the need for purchasing insprance This agreement
will save you the 3% aonual insurance fee  In a very short period of time, the elimination of that fee
will rrore than make up for the extra time that your firnds have been drawing money market isterest

I will undesstand completely if vour patience is at an epd and you would like 1o have your fmds
retumed to yon If that is the case, simply notify me in writing and I will return your fimds
immediately

The single highest priority that ¥ have is to make certain that all investor fimds are secure Tothatend,
I will not move forward vatd I have all of the necessary documents in place. I have tsied without
success up to this point to predict when everything will be completed Rest assured that T am doing
everything in my conirol to expedite the completion of the documents that are needed fo move
forward When that event occurs, I will send a formal announcernent of the Fand becoming effective

Again, thank you for your patience and continued interest i the Lancorp Financial Fuad
Sincerely,

Gary L. Lancaster
Tustee

1382 Leiph O, West Ling, Oregon 97068

A

A
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LANCORP FINANCIAL FUND
BUSINESS TRUST

April 5, 2004

Dear Investor,

Pursuant to the requirements of the Lancorp Financial Fund Business Trust Confidential Private
Placement Memorandum supplied fo you at the time of your subscription, this is your formal notice that
the Fund has reached the final stages of underwriting participation agreements and will go “effective” in
the coming days.

For the Fund to entet into such agreemments it is required that a specific amount of meney {nof less than $5
Million USD) be confirmed, Therefore, we request that you reaffirm your intent fo remain invested in the
fund from the “effective” date until the first permitted withdrawal date thereafter. The next withdrawal
date shall be June 30, 2004, see ARTICLE V 5.1. page 12., of the memorandum.

"Recent statutory amendments in the insurance industry, has caused many months of delay for us in going
effective. Many of you have expressed the desire to proceed if the insurance element could be replaced
with an obligation of the custodian (Qualified Bank) that provided the same level of protection. To that
end, we have successfully negotiated and obtained a validated written obligation from the “Qualified
Bank™ acting as custodian that any securities which may be purchased must have a Hquidation value
greater than the amount paid as required by “Permitted Investmenis” described in the memorandum; or,

- that such securities liquidation value bo insured by AIG Insurance (or equivalenily rated insurer) at all

imes. This written obligatior provides the element of protection initially contemplated from an olitside
insurer that would insure the value of investor shares. This obligation does not require the payment of an
insurance premium by you at any time. This obligation is direct to the Lancorp Fund and is not divect to
you. This means that you are not the direct beneficiary, but you are the ultimate beneficiary as reandated
. by the memorandum.

tl
Please sign in the appropriate space below mdicating your desire to procead as a subscriber n the Fund
through the next calendar guarter under the termns of protection described above, or your desire fo
withdraw your subscription. We must hear fiom you in this regard as soon as possible so we will have an
accurate accounting of the total sum we will have in the Fund as we officially begin transacting for profit.

Very traly yours,

X
I request the withdrawal of my subscription

Date 2004

West Linn, Oregon 97068

(503) 675-5817 = (503) ncorpiinencialfond@comcast. net
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VICTIM IMPACT STATEMENT AFFIDAVIT

Name: /\/Z UD\# D éujfy

Re: UNITED STATES v. GARY MCDUFF 4:09-cr-00090-2

For the attention of: the Honorable Judge Cameron Elliot and the Honorable Judge Richard A.
Schell

I was introduced to the investment opportunity by % K% %7[0 /35 S , whom I
have known for 55% years. She is a person that I trusgnd has proven to me to be
honest and truthful. 1 am confident that{ heJshe did not know the Fund was not actually insured
as represented in its printed offering materials. (Gary McDuff did not introduce me to the
Megafund, the Lancorp Fund or give me any m about the Megafund, or the
Lancorp Fund.)

1 have been informed by sworn affidavits of the persons who were close to Mr. Leitner
and Mr. Lancaster during the time my money was invested, that neither men actually knew the
identity of the trader who was doing the alleged trading. According to their personal knowledge,
a man in California by the name of Bradley Stark convinced a man named James Rumpf that he
operated a safe investment program, trading highly rated bank products that were protected by
special insurance policies issued by Nationwide and ACE insurance companies against capital
loss.

A man who worked under James Rumpf has confirmed that he witnessed Mr. Rumpf
paying a $50,000 insurance premium fee to Bradley Stark to purchase specific coverage of the
Jjoint venture Mr. Rumpf had with Mr. Stark to protect any money Mr. Rumpf allowed Mr. Stark
to conduct trading activities with.

A close friend of Larry Frank, by the name of Gregg Harris learned of this from Mr.
Frank, who was working in Mr. Rumpf’s office, and asked him to arrange a meeting between
Mr. Rumpf and a businessman friend of Mr. Harris by the name of Stan Leitner, who would
likely be interested in such a safe investment.

According to Mr. Frank and Mr. Harris, several meetings between Mr. Rumpf and Mr.
Leitner took place and culminated in Mr. Rumpf's attorncy, Aaron Keiter preparing a joint
venture investment agreement between Mr. Rumpf and Mr. Leitner. However, only Mr. Rumpf
and a few members of Mr. Rumpf's Board of Advisors knew Mr. Stark's identity. Their contract
presumably prohibited Mr. Rumpf from disclosing the identity of the trader, “Bradley Stark”, to
Mr. Leitner, Mr. Harris, or anyone ¢lse.

VICTIM IMPACT STATEMENT 1
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With both Mr. Frank and Mr. Harris being the only men with first-hand, eye-witness
knowledge of what was said, represented, disclosed, or not disclosed, and ultimately agreed
upon, by Mr. Rumpf and Mr. Leitner, their account of the facts eliminates speculation of what
was, or was not known by Mr. Leitner at that time,

Both Mr. Frank and Mr. Harris say they were the closest persons to Mr. Rumpf and Mr.
Leitner during these negotiations and business activities. They state with absolute certainty that
Mr. Rumpf and Mr. Leitner believed there was valid insurance protection insuring against the
loss of any money Mr. Leitner invested with Mr. Rumpf.

Once satisfied by Mr. Rumpf's representations that he had evidenced insurance
protection, Mr. Leitner formed the Megafund and accepted investors like me into the Megafund.
I received the earnings I was told to expect and was pleased with the investment until it was
announced that the SEC had closed the Megafund down.

I am aware that Mr. Rumpf has died and that Mr. Stark and Mr. Leitner are now in
prison. I am also aware that the largest investor in the Megafund was the investment fund by the
name of LANCORP FINANCIAL FUND, which was owned by Mr. Gary Lancaster, and that he
and GARY MCDUFF have been, and are now being prosecuted for placing Lancorp Fund
money into the Megafund, and losing it the same way my money was lost.

As a victim of the investment fraud which has been proven to have been perpetrated by
Bradley Stark fabricating false insurance documents and trading statements, I am satisfied that
the guilty person has been properly punished and justice has been done, although that does not
replace the money I lost. I do not feel that people who received what they believed to be
legitimate profits from the Megafund should be put in prison. That would not serve justice or
benefit me at all.

I have been asked to provide this court with this victim impact statement to express my
feelings regarding the current prosecution of GARY LYNN MCDUFF regarding these matters.

In light of the facts presented by Mr. Frank, Mr. Harris, and even Mr. Leitner, it seems to
be undisputed that Mr. Leitner was convinced that there was insurance protection for all who
invested in the Megafund. And, that Mr, Leitner did not even know who Bradley Stark was, or
what he was actually doing with investor's money. If Mr. Leitner did not know these things, it
was not possible for Mr. Lancaster or Mr. McDuff to know either.

In my view, Mr. Lancaster and Mr. McDuff must have been persuaded the Megafund was
a safe investment for the same reasons 1 was persuaded. According to Mr. Frank, Mr. Harris,
Mr. Leitner and others, Mr. Lancaster and Mr. McDuff were no more aware of Mr. Stark's
fraudulent activities than I was. According to all the people who were close enough to have first-
hand knowledge, it was Bradley Stark who caused everyone to be duped. Based on that fact, I

VICTIM IMPACT STATEMENT 2

2/4



VICTIM IMPACT STATEMENT AFFIDAVIT

Name: L"‘%’Q@V@L . ffi’?ﬁ!ﬂ(

Re: UNITED STATES v. GARY MCDUFF 4:09-cr-00090-2

For the attention of: the Honorable Judge Cameron Elliot and the Honorable Judge Richard A.
Schell

I was mrroduced to the investment opportunity by a//f};"-iz_{,f 5’/ f? \Vid s@}f , whom I
have known for z years. He/She is a person that I trust and has proven to me to be
honest and truthful. 1 am confident that he/she did not know the Fund was not actually insured
as represented in its printed offering materials. (Gary McDuff did not introduce me to the
Megafund, the Lancorp Fund or give me any printed materials about the Megafund, or the
Lancorp Fund.)

[ have been informed by sworn affidavits of the persons who were close to Mr. Leitner
and Mr. Lancaster during the time my money was invested, that neither men actually knew the
identity of the trader who was doing the alleged trading. According to their personal knowledge,
a man in California by the name of Bradley Stark convinced a man named James Rumpf that he
operated a safe investment program, trading highly rated bank products that were protected by
special insurance policies issued by Nationwide and ACE insurance companies against capital
loss.

A man who worked under James Rumpf has confirmed that he witnessed Mr. Rumpf
paying a $50,000 insurance premium fee to Bradley Stark to purchase specific coverage of the
joint venture Mr. Rumpf had with Mr. Stark to protect any money Mr. Rumpf allowed Mr. Stark
to conduct trading activities with,

A close friend of Larry Frank, by the name of Gregg Harris learned of this from Mr.
Frank, who was working in Mr. Rumpf’s office, and asked him to arrange a meeting between
Mr. Rumpf and a businessman friend of Mr. Harris by the name of Stan Leitner, who would
likely be interested in such a safe investment.

According to Mr. Frank and Mr. Harris, several meetings between Mr. Rumpf and Mr.
Leitner took place and culminated in Mr. Rumpf's attorney, Aaron Keiter preparing a joint
venture investment agreement between Mr. Rumpf and Mr. Leitner. However, only Mr. Rumpf
and a few members of Mr. Rumpf's Board of Advisors knew Mr. Stark's identity. Their contract
presumably prohibited Mr. Rumpf from disclosing the identity of the trader, “Bradley Stark”, to
Mr. Leitner, Mr. Harris, or anyone else.

VICTIM IMPACT STATEMENT 1




DO NOT FEEL IT IS APPROPRIATE TO HOLD GARY LYNN MCDUFF CIVILY OR
CRIMINALLY LIABLE.

It is my understanding that there already is a civil court order to repay the amount the
SEC claims the company he worked for received from the Megafund profit distributions. To
assign civil penalties and criminal punishment to GARY LYNN MCDUFF seems abusive and
inappropriate.

Facts show that it was Rev. John McDuff who asked his son, Gary McDuff, to see if Mr.
Lancaster would investigate the Megafund to determine if it was a good, safe place to invest Rev.
and Mrs. John McDuff's retirement funds, that were at that time, being managed by Mr.
Lancaster. And, after Lancaster's satisfactory investigation, they gave Lancaster permission to
move their money into the Megafund. It was then that all the monies of the Lancorp Fund,
placed in the Megafund, were lost due to the elaborate deception of Bradley Stark.. They
suffered loss, just as I did. I {feel that justifies not punishing Gary McDuff. It makes no logical
sense to me to presume that Rev. McDuff's son would knowingly harm his parents by allowing
them to invest their retirement money in a Ponzi scheme. The McDuff family is known to help,
not harm people. Rev. McDuff would not knowingly introduce his son to anyone, or anything
criminal. He would not be a part of something he knew would cause financial harm to others. I
am certain that Rev. McDuff was as ignorant of the truth behind the Megafund as I was. I think
there is proof that Gary McDuff did not know the actual truth any more than I did.

All the first-hand evidence points to Bradley Stark as the person who defrauded me and
caused me to suffer financial harm. It was not Gary McDuff. Court records show that at least 70
people believed the same lie that I believed, and invested their money because of it. Those
people were not doing anything criminal. Gary McDuff was simply one among many who were
deceived by Stark’s lies.

As a victim now, aware of these facts, I respectfully request that you release GARY
LYNN MCDUFF from any civil or criminal penalties or liabilities in relation to the Megafund or
Lancorp Fund losses caused by Bradley Stark. I feel he should be released and the civil and
criminal cases against him be dismissed. If they are not dismissed, he should not be sentenced to
any further incarceration time. He should be given time served, or probation.

I make this request because I believe the evidence shows he is innocent of being part of
any scheme he knew would cause people like me to lose money. It was Bradley Stark who
defrauded me and caused my loss. Gary McDuff, along with many others like myself, simply
acted in good faith.

VICTIM IMPACT STATEMENT 3




Respectfully requested,

Affiant
~ ..// -; Pl
7 A A
M 4/. 8 /g,w/d‘/
/[:' /fiamc P,

Victim address:

11
1, —

NOTARY CERTIFICATION OF VICTIM IMPACT STATEMENT FOREGOING
AFFIDAVIT

; . 2 —_—
Subscribed and sworn, or affirmed, on this the Q day of ___ ,/ﬁ;ﬂf L , 2014 by
(ablrehice +v7arnkK who appeared before the undersigned notary.

oy DONNA E. LEWIS W R —
lg:r:,;% t Notery Public, State of Texas i
: S SN S My Commission Expires :
Seal: ;Q! g Oclober 26, 2017 Nogury:Ewbiic
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